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In the United States Circuit Court of Appeals for

the Ninth Circuit

HERBERT STRAI:N, Appellant,

YS.

H. B. PALMER, Receiver; BENJAMIN GRAHAM, Trus-

tee; THE AMERICAN FREEHOLD LAND MORT-

GAGE COMPANY OF LONDON, ENGLAND, LIM-

ITED; H. H. NELSON SHEEP COMPANY, H. H.

NELSON AND JAMES T. STANFORD,

Appellees.

APPELLANT'S BRIEF.

I.

ABSTRACT OF THE CASE.

This is an appeal from a final order and decree deny-

ing a Petition pro interesse sua agd dismissing the pro-

ceeding by way of the Petition.

The facts are these: On March 20, 1901, Appc^Uee Nel-

son Sheep Company made to Appellee Graham, as Trus-

tee for Appellee The American Freehold Land Mortgage

Company, as beneficiary, its mortgage to secure payment

of thirty thousand dollars to tlie beneficiarj^ The mort-

gage embraced only huids and appurtenances (Record 16,

17, 22). One of its provisions is this: "If the said grant-

or * fail to comply with any of the conditions of this in-
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4lriifiii-(', (lien Jill of Siild (l«'l)t scciii-cd lici-cby sliull, ;it

the (»j»ti()li of tlic tnistcc * Ikm-oiiic due Mini <(»ll('(l iltjc

and all rents and profits of said propcrtv sliali tln-ii iiii-

iii('diat<dy aecme to flic hciicfit of said ]»aity of llif iliird

]>art (bcTK^ficiary), and the o<'ciipaiils of said jtropcrty

shall pay rent to the ti-iistcc *
. And upon siicli failure *

the grantor * does fully <Mn]»o\v('r said trustee, * to collect

and sne for any rents du<', or to become due on sail ]»reni-

ises, and %\ithout process of law to enter n])OM and take

possession of * and sell the ])roperty hereinafter convey-

ed * ." (Rec. 23, 24). The trustcM- and beneficiary filed

their bill of foreclosure on A]»ril 11, 11M>4, and on A[tril

28 the Sheep Co, and Nelson, and (»ii May 8d (h'fendant

Stanfor<l, admitted service of the subpoena ( Kec. :|3).

Meauwliile, (m April KJ, an ex j)arte orch^r was made re-

straining the Sheep ('(mipany fi-om selling or disposing of

"any of tlie property described in tlie trust deed or r.ioit-

gage made a part of the bill of complaint in tiiis suit,

and recorded in the office of the (Terk and Recorder of

Cascade County, Montana, in Uook IS (»f Mortgages, i)age

249, until the further order of the < 'ouii herein," and r>-

(piiring d<^fendants to show cause on May 17 "wliy a i-e-

ceiver of the property described in said tnist deed, and

the rents, issues ami pi-ofils thereof, should not be ap-

pointed as pi-ayed for" in tlie bill. Defendants adnii!ie(l

service of this order (Ui the day it was made (Kec. 34, '^~^^.

On Se]>teniber 3, 1904, <lefeii<laiits Slieej* Coiujuny and

Nelson filed their consent to the a j»])oiiit meat of a re-

c<'ivei', they "being in the possession of llie propei'ly de-
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scribed in the trust deed or ni()rt<>af;(» made a part of the

bill of complaint *
, hereby consent to tlie granting of

the prayer of said bill * for the appointment of a receiv-

er to take possession, manage, operate and hold said

l)roperty dnring the pendency of this snit, and to receive

and collect the rentsj issues and profits thereof * ." (Rec.

35, 36). This consent was signed April 18, 1904, (Rec.

3(1); but, owing to the circumstances over which com-

l)lainants had no control, it was not filed or acted upon

until September 3 (Rec. H5), On that day the court ap-

pointed Palmer receiver, "it appearing that the property

described in the trust deed or mortgage * is in the pos-

session of the defendant H. H. Nelson Sheep Company. *

It is * decreed that H. B. Palmer * is hereby appointed

receiver of all and singular the said propertv described

iu said trust deed or nn)rtgage, together with the income,

issues and profits thereof. And * defendant sheep com-

])any * are hereby restrained, * during the pendency of

tills suit, frcmi interfering with, transferring, selling or

<lisposing of any of said property, or from taking povsses-

sion thereof * ." (Rec. 37, 38).

On October 24, 1904, Herbert Strain, now appellant,

duly filed a petition pro interesse suo, serving it upon the

solicitor representing both th(» receiver and the complain-

ants (Rec. 45, 51, 08, 74). An order was made requiring

an answer or response to be made to the petition (Rec.

51), and an agreed statt^ment of facts was filed (Rec. 59)

showing, in addition to the matters disclosed by the fore-

going, that Strain was, and had been, a merchant, trad-
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iiiU' ;is Strain Ili-dllicrs, and had adiial iiolitc hcfor*' Au-

liiist 17, 1904, of the fad llial a rorcclosiii-c suit had Itccii

(•(tiimiciiccd, but had iicilhcr notice nor knoAAh'd^c of ihc

restraining orih'V or orih'i* to show cause of AjU'il 14, or

that complainants lia<l ]»ra_ve(l foi- such ordei-s; tiiat he

first acquired such notice or kiiowiednc afiei- Au«iusl 17,

tliat if lu' was cluirj^eable witli constructive uoticf it is

by reason only of the docti-ine of lis ])endeus; lliat he had

no actual notice or knowledge that the niortua^e ])ur-

ported (if it did purport) to cover, or iuiiK)se a lien u]»on,

rents, issues and profits; that he had no kind (r sort of

notice of tlie consent to the a])pointnient of a receiver

(Rec. 65); that the mort^iaj^-e was not acconjpani:'d by

the affidavit required by Sections 3849 and 38i)l of the

Civil Code of Montana, or any affidavit whatever; that

the Sheep Company, mortga^ior, remained in the actual

and exclusive possession, custody' and control of all said

real property from March 20, 1901, to September 4, 1904,

when the receiver entered into possession thereof; that

the hay and oats, sold to Sri a in on August 17, as will

hereinafter appear, were grown upon the lands, but wen^

never at any time delivered to or in tl e ])ossessiou of

complainants or either of llieni, but remained at all tim^.'s

in the actual possession of the mortgagor Sheep Com-

l»any until August 17, 1904, when the sale to Strain was

made (Kec. 60, (51, 02); that on that diy the hay and oats

ha<l ceased to (h'l'ive uourisliinent from the soil, Aver<»

rii)e, mature, and ready for the harvest, and a part li i<l

been cut (hiwii, and all were in the possession of the mort-
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ga<>or Sheep Company; that said company was then in-

debted to Strain in a sum exceeding the value of said

chattels, upon an express contract for the direct pay-

ment of the money, to-wit, upon a promise to pay Strain

the price of goods and wares tlieretofore sold and deliv-

ered by him to it, which debt was then past due and

wliolly unpaid, and the payment thereof had not been,

and was not at any time, secured either in whole or in

part by any mortgage, lien or pledge whatsoever (Kec.

62, 03); that on that day and while the mortgagor was

so in exclusive possession, and while Strain was without

any knowledge, notice or information, that complainants

asserted any lien upon the hay and oats (unless he was

charged with constnu'tive notice by reason of the pen-

dency of the suit),-^Strain bought of the mortgagor, and

the mortgagor sold to him, the hay and oats (Rec. 03);

that the sale was made in payment and discharge of

said antecedent and then existing indebtediifss, and was

evidenced by the following instrument in writing:

"For value received, the undersigned, H. H. Nelson

Shee]) Co., a corporation, does hereby sell, assign and

transfer to Strain Bros., copartners doing business in

Oreat Falls, Cascade Countyy, Montana, all the grain and

also all the hay cut and stacked, and hereafter to be cut

and stacked, on all the hay land connected with the

Hiverdale Stock Farm, near Cascade, in the County of

Cascade and State of Montana, being two hundred fifty

(250) tons more or less, except such share hay as belong-

ed to Hugh Jones and Fred Nicholson. All of said hay
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iiiMJ jii;iiii arc this dav (Idivcicd to said Stiaiii Mvos.,

who will JK'roaftci- have entire chai-^c and ])ossession of

llie same. The liav already cnt an<l stacked is to bo

Jneasnred in the nsnal wav at once, and tiie Italance is

to hv uioasui'e<l in the nsnal way as soon as stacked.

I)a1(Ml this 17th day (f An«;nst, 1IK)4.

(Signed) H. H. NELSON SHEEP CO.,

By H. H. NELSON, Prest.

President and Manager." (Rec. 47, 03).

That immediately upon the sah' the mortgagor <leliv-

ered the actual posvsessiou of the chattels to Strain, who

continuously kei)t and maintained actual pO'Ssession of

them until SejDtember 4, on which date the receiver, wiio

had been appointed the day before, ^^ithout tlie consent

and against the protest of Strain took jjossession of

them and still holds them, or their proceeds, notwith-

standing repeated demands by Strain for their sun-evider

to him (Rec. 04.) Some of the hay and oats the receiver

had sold f(n- |482.82, and had expended |!233.37 for twin<',

hauling, harvesting and haying, lie still had in liis ])()S-

session fifty-one tons of hay and fifteen tons of straw.

(Hec. 04).

A decree of foreclosure was entered February 4, 100."),

declaring that "the said pro]»erty (lamls described in the

mortgage) constitutes a single ranch or farm," and <li-

recting that it be sold as one ]>ai-cel and an entirety

(Kec. 40). The master sohl the lands and ap])nrtenanc-

"s to complainant and ai>])elWM' (Iraham, trnstee, for

^30,311. 4S, which was tlu' exact sum dne, in<lnding all
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interest, costs, attorneys' fees, master's compensation,

and even five dollars paid for typewriting the Master's

report of sale (Rec. 55, 50). The sale was confirmed, and

the proper receipt taken iov the purchase price (Rec. 58),

On Febrnary 20, 190(5, more tlian a year after the de-

cree of forclosnre, and nearly a year after the sale,

Strain's petition pro interesse sno was denied (Rec. ()(i).

The receiver filed his report on April 21, 190(), (Rec. 67),

to which Strain interposed objections jind asked the Court

that, in passing- npon the report, it direct the receiver to

deliver to Strain the hay and oats, to-wit, 80 tons of hay,

sjvorth 1560, and 32,800 pounds of oats, wortli |328, or

the value of both in case he liad disposed of them, with

interest from September 1, 11)01. Tlie particular objec-

tion then urged was that complainants, ha'vdng purchas-

ed tlie real property for tlie fidl amount of the debt and

all costs and expenses, the mortgage was satisfied, and

tliere could be no possible occasion foi* recourse to

Strain's hay and oats or their proceeds (Rec. 72-3). The

objections were ovemded and the report approved (Rec.

74). On May 31, 1906, the last order was amended nunc

]tro tunc as of May 28, by adding a denial of the peti-

tion pro interesse sno, and finally decreeing a dismissal

of the proceeding by Avay of said petition (Rec. 76).

^Mtliin six months thereafter and on August 7 an order

was made granting an appeal to Strain (Rec. 76, 79), and

the assignment of errors was filed. A bond was given

and approved, and citation issue d and served (Rec. 78,

85, 87), and a transcript of the record filed in the office
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(.f 1li(» ri.'Hv of this Conn (Koc. !»!).

The ultiinate question involvccl is whether oi" not i\\)-

])('ll:int is entitled to the h;iy nnd outs ])nr( linscd liy him

on An<;iist 17, liMI4, or to the pi-ocrcds thereof. The

questions ui)on wliicli the answer lo this (piestion <le-

pends appear in the following;:

II.

SPECIFICATION OF ERRORS RELIED ON.

Comes the appellant and sjiys that in the Order and

Decree entered on May 28, 1900, as amended by tlie or-

der and decree of May 31, 1906, entered nunc ])ro tunc as

of the former day, and in the record of this ]iroceedinjj:,

there is manifest error, and he horo specifies the errors

committed or happenino- in said proce(Mlin<i- and n])on

which he relies upon this liis appeal from said Order and

Decree

:

1. The Court erred in its order of February 2(), lOflli,

in denying the petition pro interesse suo, in this, that

the petition should have been granted.

2. The said order of Februaiy 2(') was and is erroneous

in that, upon the agreed statement of facts, the ])etilioii

should have been granted and allowed.

3. The Court en'ed in overriding, on May 2S, 190(1. tlie

objections of petitioner to the report and account of the

receiver for the reason that said object^ions should have

been sustained.

4. The Court erred in ovemding tlie object ions to

sai<l i'e]M)i-t of said receivei* in this: If was made to a])-

pear, by the recoi-d in said proceeding and cause, that
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upon the siile of the real property mortgaged, complain-

ants purchased the same for a smn sufficient to cover,

and which equalled, their mortgaged indebtedness, and

all interest, costs and expenses, so that the said mort-

gage and decree entered thereon became and were satis-

fied and discharged in full, without necessity of recourse

to the hay and oats which had theretofore, on August

17, 1904, been purchased by appellant, or to the proceeds

of said hay and oats, or any thereof.

5. The Court erred in said order of May 28, in approv-

ing and allowing said report and account of the receiver

because under the petition pro interesse suo, the agreed

statement of facts filed July 12, 1905, and tlie proceed-

ings and record in said cause, the said report and account

should have been disapproved and disallowed u])on c(m-

sideration of the objections aforesaid thereto, filed May

5, 1906.

6. The (^ourt erred in overruling the said objections

so filed on May .5 to said report and accomir of said re-

(•(^ivcr, because the real property mortgaged and sold un-

der the decree of February 4, 1905, was bid in ^v com-

plainant, Benjamin Graham, trustee, for the sum of .^39,-

311.48, and said sale to him was thereafter confirmed

and in all things approved, and purchase price paid, and

the oats and hay taken and seized by the receiver, if ever

subject to the lien or charge of said mortgage, were

thereby released and said lien or charge extinguished,

and said hay and oats, or their proceeds in the hands of

the receiver, belonged to, and should have been ordered
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delivered to, petitioner, wlio purchased and took posses-

sion thereof on Angiist 17, 1904, and contiinicd lo be the

owTier and entitled to possession of the same.

7. The Court en-ed in making that part of its said or-

der of May 28, directing that the balance remaining in

the hands of the receiver, after payment of the claim of

his solicitor and counsel, be applied on the compensa'tion

allowed to said receiver, for the reason that such bal-

ance consisted, and consists, of said hay and oats (or the

proceeds thereof) then and now o"WTied by petitioner, who

in good faith and for value purchased and took immed-

iate possession of the same on August 17, 1904.

8. The Court erred in that part of said order and de-

cree of May 28, which part of said order and decree was

made May 31, nunc pro tunc as of May 28, as follows:

"It is ordered that the order made in this cause May 28,

1906, be amended as follows: It is further ordered, ad-

judged and decreed that the petition pro interesse suo of

Herbert Strain in this suit be, and is hereby, denied and

refused, and that the proceeding by way of said petition

be, and is hereby, finally dismissed." Because:

(a) Upon the admitted facts shown by the record and

proceedings, said petition should have been granted.

(b) The crop of hay and oats purchased by Strain

from defendant Sheep Company on August 17, were chat-

tels and not real property.

(c) Said hay and oats so purchased by Strain were

not covered by, or subject to, the lien or mortgage made

to complainants in 1901.
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(cl) The service of the siibpoena upon defendants in

the suit to foreclose said mortgage was not constructive

notice of a lis pendens, because the doctrine of construc-

ive notice by the servic of subpoena has no application

to suits involving such personal property as is the sub-

ject of ordinary commerce.

(e) Appellant was not charged with a constructive

notice by service of the subpoena upon the defendants,

because Section 034 of the Code of Civil Procedure of

Montana prescribes the only method whereby construc-

tive notice of a suit may be given, and such statute ap-

plies as a ride of property.

(f) Only the land was mortgaged. The land was in

the nature of a pledge. The issues and profits of the

land were not pledged, but belonged to the mortgagor

in possession, and to its assigns. In this case the mort-

gagor was actually in the exclusive possession and con-

trol at the time when appellant purchased the hay and

oats from it. Even where the issues and profits of land

are specially pledged as security, the mortgagee is not en-

titled to them, unless and until he, or a receiver, takes

actual possession. There cannot be a pledge without

possession.

(g) There could not be, as against an intervening pur-

chaser, a mortgoge made in 1901 on crops for 1904.

(h) If in March, 1901, when said mortgage was made,

the crops of 1904 could have been mortgaged as against

a subsequent purchaser without notice, the only instru-

ment by which they could have been mortgaged was a
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I'hattcl in()rl«;a<i^(' executed and aul lieut icaled as i-ccniired

by Sections 384y-38(»l of llie Civil Code of Montana. U
is expressly statetl iu I lie record tliaL no cliattel mort-

gagee was ever made.

(i) Appellant was a purchaser of the hay and oats, in

good faith and for value.

(j) Appellant purchased, in j^ood faith and for value,

the oats and hay, and took actual possession thereof on

August 17, 1904; and while he was so the owner and in

actual possession, the Court below, on HeptcMuber 3, ap-

pointed said receiver, and said receiver thereafter, and

while appellant was so the o^^^ler and in possession of

said chattels, wTongfully and unlawfully took them from

the appellant's possession and refused to surrender tlie

same to him.

(Iv) The mortgage of March 20, 1901, did not ])urport

to embrace any crops thereafter to be planted or growii

on the real property subject to the mortgage. The ])ro-

vision in the mortgage that "if the grantor fails to pay

any or either of said notes at maturity, or for tliirty

days thereafter, then all of said debt sliall, at the option

of the trustee, become due and collectible, and all lents

and profits of said property shall then iiniuediately ac-

crue to the benefit of said party of tlie third part, and

the occupants of said property shall pay rent to the trus-

tee," did not and could not cover crops without a ]>oten-

tial existence, nor does the mortgage even attempt to

create a lien thereon. And under the provision afore-

said the mortgagor was obligated to pay rent from the
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time the option was exercised, and the provision did not

require the mortgagor to pay rent for the use of the

premises and at the same time surrender the crops which

lie had cultivated and raised; nor did appellants exercise

the option granted.

III.

BRIEF OF THE ARGUMENT.

In March, 1901, the Sheep (^ompany made its mort-

gage upon land only, to secure a debt. This mortgage

was not accompanied by any affidavit whatsoever. In

April, 1901, a bill was filed to foreclose the mortgage,

and admission of service was made by the defendants in

that suit. On April 10, an order was made, without no-

tice and ex parte, restraining the Sheep Company from

selling any of the property described in the mortgage,

and requiring them to show cause why a receiver of the

property and its rents, issues and profits, should not be

appointed.

On August 17, 1904, and always, the Sheep Company

was, and had been, in the actual and exclusive possession

and control of the lands and all crops thereon. On that

day the appellant. Strain, was aware of the fact that a

foreclosure suit had been commenced, but had neither

knowledge nor notice of the restraining order or order

to show cause made in April. While the Sheep Company,

mortgagor, was so in the actual and exclusive possession

and control of all the property, both real and personal,

and on August 17, there was on the land a large amount

of hay and oats, all of which had ceased to derive m\\r\-
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iiiciil f]-()in llic soil, wci'c i*i]>(', inntiii'o, and ready foi* tin'

harvest, and i)ail had been cut (h>\vn. These crops were

then, on An^ist 17, sohl by the Conipany to Strain, a

bona ride purchaser, in payment and satisfaction of ilu'

debt then owinj; and dne by the Sheop Company to him,

Khich debt was past dne and wholly unpaid, and tlie

payment tkereof had not been secured eitlier in wliole

or in j)art by any mortjijajije, lien or pledjxe. Strain took

immediate possession of the hay and oats, and remaine(l

in the actual and exclusiae possession thereof until Sep-

tember 4, when the receiver, Palmer, who had been a])-

pointed the day before, took the possession of them fro7n

Strain, and refused to surrender sucli possession (Rec.

64). On February 4, 1905, a decree of foreclosure was

entered, directing that the lands be sold, and thereafter

and thereunder the lands were sold for 139,311.48, which

was the full amount due, including all interest, costs,

attorneys' fees and expenses, which sale was confirmed

and the proper receipt taken for the purchase price (Rec.

40, 56, 58). Before that time, and on October 24, 1904,

Strain had filed his petition pro interesse suo (Rec. 41,

51), and an agreed statement of facts was pi-esented (Rec

59). In addition to the foregoing matters, tlie agreed

statement of facts showed, among other things, tliat

Strain was without any notice of any assertion by the

mortgagor or trustee of any lien upon the crops (Rec. 63).

On February' 26, 1906, nearly a year after the sale under

the decree of foreclosure. Strain's petition pro interesse

suo was denied (R(^c. 66), but th<' proceeding was not dis-
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missed at that time. To the receiver's report of April

21, 1906, (Kec. 67), Strain interposed objections upon the

ground that complainants, having purchased the real

property for the full amount of the debt and all costs,

the mortgage was satisfied, and there could be no possi-

ble occasion for recourse to Strain's hay and oats (Kec.

72-3). The objections were overruled, and the report ap-

proved on May 28. On May 31 the order last mentioned

was amended nunc pro tunc as of that date, by adding a

denial of the patition pro interesse suo and a decree fi-

nally dismissing the proceeding by way of the petition

(Rec. 74, 76). From the order and decree of May 28, as so

amended on May 31, this appeal has been taken (Rec. 76,

7$, 79, 85, 87).

The proceeding by way of petition pro interesse suo

was a proper remedy, (xregoiy v. Pike, 67 Fed. Rep. 837,

846; Wheeler v. Walton, 64 Fed. Rep. 664-667, 15 C. C. A.

33; Krippendorf v. Hyde, 110 U. S. 276, 287; Gumbel v.

Pitkin, 124 U. S. 131; Comer v. Felton, 10 C. C. A. 28;

Marion v. Coler, 14 C. C. A. 83; Wiswall v. Sampson, 14

How, p. 65; 2 Daniell's Chancery PI. & Pr. 5th Ed., Sec-

tions 1057, 1058; Simpkin's Suit in Equity in the Federal

Courts, 329.

1. Appellant's first contention is that, in Montana,

crops, whether fructus naturales or fructus industriales,

and whether severed or not, are chattels personal as be-

tween the mortgagee of the land and a purchaser from
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the mortgagor.

The CMvil CVxle was a(loi)te(l in February, l.StJ5. Sec-

tion 387G of that (Vxh' is as follows;

"The lien of a mortgage on a growing crop continues

on the crop after severance, whether remaining in its

original state or converted into another product, so long

as the same remains on the land of the mortgagor."

This section is a literal rejjroduction of Section 2972

of the California Civil Code, the section borrowed hav-

ing been passed April 1, 1878. It will be noted that this

statute is part of Article III of Chapter 2 which has to

do exclusively with mortgages of personal property. It

will further be noted that Sections 3860 and 3801 of that

Article provide, respectively, that any interest in iierson-

al property that is capable of being transferred may be

mortg-aged, and that a mortgage of personal property is

void against subsequent purchasers in good faith for val-

ue unless possession be delivered and retained or the

mortgage provide that the chattels may remain in ]»()s-

session of the mortgagor and be accompanied by an affi-

davit and be fik^.

It should seem^ that the chapter declares growin-r

crops to be chattels and subject to its provisions. If

growing crops are chattels, of course matured crops are

likewise chattels, at least as between a mortgagee of the

land and a subsequent purchaser or mortgagee (in good

faith and for value) of the crops.

And so ihe courts have held:

White V. Pulley, 27 Fed. Kep. 43(;.
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Wlilis V. Moore, 59 Tex. 628.

Simpson v, Fergiison, 40 Pac. Rep. (Cal.) 104.

Simpson V. Ferguson, 112 Cal. 180, 44 Pac. Kep.

Modesto Bank v. Owens, 121 Cal. 123, 53 Pac.

Rep. 552.

Bank v. Christie, 02 Pac. Rep. (Cal.) 400.

2. Appellant'vS next point is that matured crops are,

irrespective of the Montana statutes, chattels, though

not actually severed from the land.

Hecht V. Dettman, 56 la. 697, 7, N. W. 495.

Cadwell v. ALsop, 48 Kan. 571, 29 Pac. Rep. 1150.

Allen V. Elderkin, 22 N. W. Rep. (Wis.) 842.

And until the time for redemption expires, or at least

until a receiver takes actual possession, the mortgagor

may dispose of the crops as he pleases. He may ^m-

doubtedly do so even after suit to foreclose, and even of

growing crops. A fortiori he may sell matured crops.

Cases cited in "1" supra; and Jones v. Adams,

59 Pac. Rep. (Or.) 811.

White V. Pulley, supra, is directly in point.

So are Myers v. White, 1 Rawle (Pa.) 353,

and Bettinger v. Baker, 29 Pa. St. 70, Ever-

ingham v. Braden (la.) 12 N. W. Rep. 142.

and many other cases that might be cited.

Moreover, the agreed statement of facts specifically

recognizes the property in controversy as "chattels." (Rec.

63-4).

3. The harsh and severe rule of notice of lis pendens.
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by service upon <l«'fVii(l;iiii of ili<' .siibprnma, has no a|»pli-

cation to suits involvinu sn«*li personal property as is the

subject of ordinaiy conuuerco, e. g., liorees, cattle, grain,

aud the like.

Murray v. Lylbuni, 2 Johns. Ch. 441.

Warren County v. Marcy, 97 U. S. 90, 106.

Union Ti'ust Co. v. Navigation Co., 180 U. S. 565.

In the Marcy Case the Supreme Court said (p. 105):

"It is a general rule that all persons (healing with pro-

perty are bound to take notice of a suit pending ^ith

regard to the title thereto, and will, on their peiil, pur-

chase the same from any of the parties to the suit. But

this nde is not of universal application. It does not apply

to negotiable securities purchased before maturity, nor

TO articles of ordinars^ commer*" sold in the usual way.

This exception was suggested by Chancellor Kent, in one

of the leading cases in this country, and has been con-

firmed by many subsequent decisions."

The Court of Appeals of New York said in Leitch v.

Wells, 48 N. Y. 585, 613:

"It will be seen by an examination of the rases cited

that the rule has always been considered a voiy hard one

in its application to bona fide purchasers for value, and

it has only been tolerated by learned judges from a >up-

posed necessity. Chancellor Walworth, in Hayden v.

Bucklin, said: 'This common-law rule of requiring pur-

chasers at their ])ei'il to take notice of the pendency of

suits in courts of justice for the recovery of property tln'v

are about to ]turcliase, altliougl' it is re illy impossible
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that they should actually know that such suits have been

commenced, has always been considered a hard rule, and

is by no means a favorite with the Court of Chancery.'

This rule has most frequently been applied to purchas-

ers of an interest in real estate, and very rarely, so far

as I can learn from reported cases, to purcuusers of per-

sonal property. As to real estate it has long since been

abrogated by statute in this state, unless d lis pendens

has been filed in the proper clerk's office, as to personal

property, in this age and country of gi'eat enterprise and

rapid circulation of such property, it is capable of work-

ing more mischief than good, and can hardly claim to be

founded on necessity or public policy. By injunctions

and receivers, transfers of the subject of an action can

be prevented during its pendency'; and since parties can

be examined as witnesses, actual notice, when it exists, of

the action or outstanding equities can more readily be

shown tlian formerly. * * Indeed I do not think that it

(the doctrine of lis pendens) has ever been applied, and T

do not think it ought to be applied, to any of the aricles

of ordinary- commf^rce. Public policy does not require

that it should be thus applied. On the contrary, its ap-

plication to such propery would work great mischief and

lead to great embarrassments. As I have before stated,

it has generally been applied to real estate, and but

rarely to any species of personal property. I have in

mind but one case (there are doubtless others) where it

has been applied to personal property."

The land only was mortgaged. The laud is in the na-
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iuvi' of i\ |)1(m1<;(». The issues and jti-ofits of the liiiid were

iiul |)l(Mlji(Ml or liy])otli('cat('(l, Imt hcloiiiicd lo ilic iii(»iMi;';i-

^or ill possession, wliich was left free to dispose of (lieiii

as it might see fit.Even where the issues and profits can

be and are expressly pledged as security, the law is that

tlie mortgagee is not entitled to them unless and miiil

he, or a receiver, takes actual possession. Tlierc cannot

be a pledge of such propert}^ without possession.

Teal V. Walker, 111 U. S. 242, 248-251.

Freedman's C^ompany v. Shepherd, 127 V. S. 494,

502.

Leavell v. Poore, 91 Ky. 321.

Jones V. Adams, 59 Pac. Ivcp. (Or.) 811.

1 Jones Mtgs., Sec. 070.

Hardin v. Hardin, 34 So. Car. 77, 27 Am. St.

Rep. 793, and note

Bank v. Christie, 02 Pac. Kep. (Cal.) 4011.

Civil Code of Mont., Sec. 3892.

Kjllebrew v. Hines, 104 X. C. 182, 17 Am. St.

Rep. 672.

It will be observed that there is no montiiMi made of

crops, and certainly nothing that would put a tliiid jxm-

son on notice that such were intended. It is also s])ecif-

irally stated tliat after the trustee exercises the oi>tiou

to consider the whole obligation due, "the occujjants shall

pay rent to the trustee." (Rec. 23). This v'lause explains

what is meant by rents and ])rofits. ruder this jn'ovis-

ion the Nelson Sheep Com]iany was obligated to pav

iM-nt from the time the o])tion was exercised, but it would

certaiidy be unreasonable, and clearly uriw:irrnute<l ])y
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the express terms, to require the mortgagor to pay rent

to the mortgagee for the use of the premises and at the

same time surrender tlie crops which he cultivated and

raised.

The crops could not have been mortgaged in 1901, hav-

ing then no potential existence.

Bank v. Erreca, (Cal.) 47 Pac. Rep. 926.

Cole V. Kerr, (Neb.) 26 N. W. 598.

Rochester Co. v. Rasey, 142 N. Y. 571.

5. The only instrument by which the crops could have

been mortgaged (if crops for 1904 could be mortgaged in

1901, which is denied by the cases cited in 4, supra), was

a chattel mortgage executed and authenticated as re-

quired by Sections 3849 and 3861 of the Civil Code, which

read:

"Sec. 3849. All mortgages, deeds of trust * of both

real and personal property, executed by a corporation,

are governed by the law relating to mortgages or deeds

of tf-ust of real property, and must be recorded in the

office of the county clerk of every county where any part

of said property is situated * but any mortgage, deed of

trust * must be accompanied by the affidavit specified in

Section 3861 of this code, * ."

"Sec. 3861. A mortgage of personal property is void

as against creditors of the mortgagor, and subsequent

purchasers and incumbrancers of the propf»rty in good

fnith for value, unless:

1. The possession of such property be delivered to and

retained by the mortgagee; or,
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2. Tilt' iiLUrtj;aj;e i)n>vi<l(' that ilic projicrlv may i-<*-

iiiaiii ill the possession of. the iiiort^a^or and he accoin-

panicd l»y an al'fidaxil of all I lie jtarlics tlK-rclo, * ."

The iiioi't«>;a^e now before I lie ('oiirl <1(M's nol even jmr-

port to cover anytliinj; 1ml land. If il should he <*on-

stnied as embracinji: crops then not jilanted but which

nii«i:ht be phinted and niiuht mature yeai-s afterwai-ds, it

is apparent that the mortgage does not provide that the

mortgagee may retain possession, and that the mort-

gage is not accompanied by the affidavit recpiired by

Section 3861. Arg\mient upon this point seems to i)e un-

necessary. It has been uniformily hehl that this statutory

provision must be complied with.

(). If this Court should hold that the law of notice by

lis pendens is applicable to suits respecting personal

property such as hay and oats, we suggest that the rule

cannot obtain in Montana for the reason that Sectio'.i

034 of the Code of Civil Procedure of that stiite prescribe

;

the only method whereby constructive notice of suit uin}

be given, and that the state statute applies as a rule of

property, as was held in Jones v. Smith, 40 Fed. Rep. 314

though the other cases are to the contrary. By virtue ol

Section 3872 of the Civil Code, and Section 1290 of tlu-

Code of Civil Procedure, the provisions of Section 034,

supra, apply to suits to foreclose chattel mortgages.

Broom v. Amistrong, 137 U. S. 200. If, liowever, the

Court should decide that the matured crojjs were, on Au-

gust 17, 1904, when purchased by Strain, or on September

4, 1904, wlien taken by tlie receiver from liim, real estate,
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(notwitlistanding tlie statement of facts recognizes them

as "chattels"), then we suggest and invoke as applicable

to such state of facts the imle announced in Jones v.

Smith, supra.

7. For aught that is shown, all the oats and hay had

been severed from the land when the receiver took thenij

on September 4, but, in view of the other points which

seem to us conclusive in favor of appellant, we deem this

suggestion of little moment.

The Supreme Court of the United States, in Teal v.

Walker, supra, said:

"We believe that the rule is without exception that

the mortgagee is not entitled to demand of the owner

of the equity of redemption the rents and profits of the

mortgaged premises until he takes actual possession. * *

* The American cases sustain the rule that so long as

the mortgagor is allowed to remain in possession, he is

entitled to receive and apply to his own use the income

and profits of the mortgaged estate; and, although the

mortgagee may have the right to take possession upon

c(mdition broken, if he does not "exercise the right, he

cannot claim the rents; if he wishes to receive the rents

he must take means to obtain the possession."

This doctrine applies in its full force to the case at bar.

In the Teal Case the Court said that the objections

against the right of the mortgagee to receive the profits

were strengthened by a statute of Oregon, declaring, as

does Secion 1316 of the Civil Code of Procedure of Mon-

tana: "A mortgage of real property shall not be deemed
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SI conveyance, whatever its terms, so as to eiiahlr tlie

owner of the mortgage to recover possession of the i"(m1

jn'operty without a foreclosure and sale." Sections 3750

and 381G of the Civil Code are also suggestive.

8. Strain was a purchaser in good faith and for value.

Adams v. Vanderbeck, 62 Am. St. Rep. 498.

2 Pomeroy Eq. Jur. 209.

Clark V. Barnes, 72 la. 563, 34 X. W. Rep. 419,

and a multitude of cases to the sam.<' effect.

If our contention be correct so far as the mortgagor's

rights are concerned, then there could certainly be no

question as to the rights of a bona fide purchaser like

the petitioner.

Strain purchased without actual or constructive no-

tice. The sale was made in satisfaction of an existinu"

debt in excess of the value of the chattels. Tie waived

his right to attach. Under Section 890 of the Code of

Civil Procedure, providing that "in an action u]>on n con-

tract, express or implied, for the direct payment of mon-

ey, where the contract is not secured by any mortgage or

lien upon real or personal property, or any ])ledge on ]^or-

sonal property," Strain might have had the property

(chattels) of the defendant Sheep Company attached.

This waiver was, of itself, a sufficient present considern-

tion for the sale. He took immediate possession, remain-

ed in the actual possession, and expended money upon

the property, as owner. All the equities of the case are

clearly with the petitioner and appellant.

9. If the court below be correct in its ruling against
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appellant to the effect that the mortgage was a lien up-

on the crops, it follows that the record of the niiortgage

on the land was of itself notice that complainants had a

lien upon the crops for every year from und including

1901. Upon that theory there can be no occasion for in-

voking the rule of notice by lis pendens. Such is the un-

sound conclusion necessarily following from the ruling of

the Circuit Court.

10. Under the decree of foreclosure a sale was made

of all the real property covered by the mortgage, and it

was bid in for the full amount of the debt, interest, costs

and all expenses. The mortgage debt was paid, and the

decree satisfied without recourse to the property in con-

troversy. The mortgagee had no right, in any event af-

ter his debt was satisfied, to meddle with appellant's

property, and he should have been required to deliver it

to the owner.

11. H. B. Palmer, receiver, acted only under color of

his receivership, and not virtute officii. He was a tres-

passer from the beginning, will not be permitted to re-

tain the amount expended by him upon the property, and

he must pay interest on the value of the property at the

rate of eight per cent, per anmmi from September 4, 1906.

It is respectfully submitted that the decree denying

the petition and dismissing the proceeding pro interesse

suo should be reversed, and the court, below directed to

grant the petition. W. T. PIGOTT,

A. C. GORMLEY,

Counsel for Appellant,




